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RE: South Dayton Dump and Landfill Site, Moraine, Montgomery County, Ohio 
Restrictions on digging at former landfills 

Dear Mr. Jurgensen: 

We are contacting you because you are a property owner of a portion of the former South 
Dayton Dump and Landfill. The purpose of this letter is to inform you of the requirement to 
obtain authorization from the Ohio EPA prior to filling, grading, excavating, building, drilling, or 
mining at, or within 300 feet of a landfill. 

Recently, we came upon a potentially dangerous situation at one of the other properties at the 
landfill. A tenant in one of the buildings along Dryden Road contacted Time Warner to install 
an underground cable from the road to their building. We did not discover the activity until the 
utility workers had excavated into the waste in several locations, potentially exposing the utility 
workers to explosive landfill gases and contaminated waste material. A copy of the letter from 
Ohio EPA to the property owner in response to the excavations is attached. 

The Agency's concern is for the protection of workers and also to ensure the proper 
management of any waste or potentially contaminated soil that is removed from the ground. 
To help explain the requirements, I have attached a copy of a guidance document on the 
issue. Please share this information with any tenants on your property as well. 

Please contact me by telephone at (937) 285-6452, or by email at 
laura.marshall@epa.state.oh.us, if you have any questions regarding the attached documents, 
or if you plan any work at your property which would trigger these requirements 

Sincerely, 

~~~ 
Laura Marshall 
Site Coordinator, Division of Environmental Response and Revitalization 

Attachments 

ec: Dan Crago, Valley Asphalt 
Karen Cibulskis, U.S. EPA, Region V 
Betty Arthungal, Division of Material and Waste Management 

Southwest District Office 
401 East Fifth Street 
Dayton, OH 45402·2911 

937 1 285 6357 
937 I 285 6249 (fax) 
www.epa.ohio.gov 
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Guidance Document #0631 

State of Ohio Environmental Protection Agency Date: May 12, 2005 

Implementation of "Rule 13" [OAC 37 45-27 -13] 

PURPOSE 

This educational guideline presents frequently 
asked questions about implementation of Ohio 
Administrative Code (OAC) 3745-27-13, also 
known as "Rule 13." 

Rule 13 establishes the procedure for obtaining 
authorization from the director to fill, grade, 
excavate, build, drill, or mine on land where a 
hazardous waste or solid waste facility was 
operated. 

FREQUENTLY ASKED QUESTIONS 

Q1. Does Rule 13 apply to an unpermitted, 
unlicensed solid waste or hazardous waste 
facility? 

A 1. Yes. However, it does not apply to sites of 
indiscriminate roadside dumping or littering. 

Q2. Does Rule 13 apply to just the limits of 
waste placement or area of hazardous waste 
treatment, storage and disposal? 

A2. No. For the purposes of this rule, Ohio EPA 
defined 'facility' in OAC 3745-27-13(8), to also 
include any areas within 300 horizontal feet of the 
limits of waste placement if the filling, grading, 
excavating, building, drilling or mining might 
impact the integrity of the waste placement or the 
ancillary structures associated with the 
monitoring and operation of the facility. Ohio 
EPA is concerned about hazards associated with 
explosive gases generated by landfills, potential 
stability issues of the landfill, release of 
contaminated leachate to surface and ground 
water, and potential contact with waste materials 
previously disposed at the facility. 

Thus, if your proposed activity is either within the 
limits of waste placement, or within 300 feet of 

the limits of waste placement and it may impact 
the limits of waste placement, slope stability, or 
other ancillary structures such as the leachate 
collection, ground water monitoring, gas 
extraction systems, etc., then you are required to 
obtain a Rule 13 authorization unless the 
proposed activity meets the exemption criteria 
outlined in OAC 3745-27-13(C). 

If your property contains a former hazardous 
waste facility. contact the Division of Hazardous 
Waste Management staff at your local district 
office regarding the applicability of Rule 13. 

Q3. What is routine maintenance? 

A3. Ohio EPA considers routine maintenance to 
be any activity necessary to maintain the 
performance of the cap system, pollution control 
systems, and monitoring systems at the site. For 
example, mowing the grass to maintain 
vegetative cover, replacing a ground water 
monitoring well that is no longer serviceable, or 
placing soil on the landfill in select areas to 
correct settlement problems or leachate 
outbreaks would be considered routine 
maintenance. 

However, activities such as installing a perimeter 
leachate collection system, installing an explosive 
gas control system, or covering the entire landfill 
with soil, are not considered routine maintenance 
and would require a Rule 13 authorization unless 
the proposed activity meets the exemption criteria 
outlined in OAC 3745-27-13(C). These are only 
a few examples of the rule's application. If you 
believe your proposed activity may be considered 
routine maintenance, we recommend that you 
contact your district office to confirm this before 
initiating work activities. 

Q4. Does Rule 13 apply to a facility in which all 
waste has been removed (i.e. a .. clean closed" 
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hazardous waste facility or a solid waste facility 
where all waste was removed)? 

A4. No. If the facility meets the criteria 
established in OAC 3745-27-13(C){1)(a), then 
Rule 13 does not apply. 

Q5. Does Rule 13 apply to a site which is in 
post-closure care? 

A5. Yes, if the activity is not authorized through 
the permit, license, plan approval, judicial order 
or other authorization that is a final action of the 
director., Authorizations that are not a final action 
of the director (e.g. alterations, authorizations by 
rule), cannot replace the need for a Rule 13 
authorization. 

Q6. Does Rule 13 apply to a site which is out of 
its post-closure care period? 

A6. Yes. Unless the proposed activity meets the 
exemption criteria outlined in OAC 37 45-27-
13(C), a Rule 13 authorization will be required for 
any activity at a solid or hazardous waste facility 
that has completed its post-closure care period. 

Q7. Does Rule 13 apply to RCRA treatment or 
storage facilities? 

A7. It does not apply if the site has either (1) 
been clean-closed and no residual contamination 
exists on the property, or (2) been clean-closed 
by demonstrating successful decontamination 
through a human health-based risk assessment, 
under an unrestricted (residential) future land use 
scenario. 

Rule 13 may apply if the site has been clean 
closed to risk-based standards and residual 
contamination exists, and the activity does not 
meet the exemption criteria outlined in OAC 
3745-27-13(C). Rule 13 may also apply if a site 
under deed restrictions or other restricted future 
land use scenario where human health risk 
assessment was employed (i.e. an industrial 
scenario) and the activity meets the exemption 
criteria outlined in OAC 3745-27-13{C). It is 
recommended that you contact your local district 
office regarding any facility with one or more units 
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under evaluation by the risk assessment process 
prior to proceeding with the proposed activity. 

QB. Does Rule 13 apply to sites eligible for the 
Voluntary Action Program (VAP)? 

A8. Yes, if the site accepted solid, hazardous, 
residual, or industrial wastes, as they are defined 
in rule, and if activities that do not meet the 
exemption criteria outlined in OAC 37 45-27 -13(C) 
are proposed for the site. Participation in the 
VAP does not exempt or preclude a site from the 
requirements of Rule 13. A Rule 13 authorization 
is required prior to initiating the work. If the 
operations and maintenance agreement doesn't 
contain a Rule 13 authorization for activities such 
as periodic sampling to confirm remedial 
progress, then Rule 13 authorization is required 
each time such work is performed. 

Q9. Does Rule 13 apply if the facility's permit 
application indicated that the site will be utilized 
for "development" following the closure of the 
facility? 

A9. Yes. Ohio EPA must have adequate 
information to determine that the proposed 
activity will not create a nuisance and is unlikely 
to adversely affect public safety, health, or the 
environment. Therefore, unless the proposed 
activity meets the exemption criteria outlined in 
OAC 3745-27-13(C), authorization pursuant to 
Rule 13 is required. 

Q1 0. Does Rule 13 apply to open dumps? 

A10. Yes. However, it is expected that all the 
illegally disposed waste on the property you 
control will be removed and disposed at a 
permitted disposal facility. If not, enforcement 
may be taken to clean up the dump. 

Q11. What facilities does Rule 13 not apply to? 

A 11. Rule ·13 does not apply to sites which have 
solely accepted wastes that are excluded from 
the definition of solid waste. The definition of 
"solid waste" is found in OAC 3745-27-01(8)(24) 
and excludes the following materials: earth or 
material from construction, mining or demolition 
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operations, nontoxic fly ash and bottom ash, 
spent nontoxic foundry sand and slag. It is 
important to note, however, that if a facility 
disposed of this material with industrial solid 
waste, residual solid waste, or municipal solid 
waste, the facility is subject to Rule 13 unless the 
proposed activity meets the exemption criteria 
outlined in OAC 3745-27-13(C). 

Rule 13 does not apply to facilities exempted 
from regulation as solid waste facilities. These 
exemptions are found in OAC 37 45-27-03 and 
include: solid wastes generated within a single
family residence and disposed on the premises, 
junk yards, lime sludge and sewage sludge 
disposal approved under ORC 6111, and sites 
approved under ORC 6111 where certain wastes 
were land applied. 

Although these facilities are not required to obtain 
a Rule 13 authorization prior to initiating work, 
they may be subject to requirements of ORC 
6111. Contact a Division of Surface Water 
representative at your local district office to 
determine the type of authorization needed. 

Q12. If the activity is in an area with a history of 
dumping, but it's not certain that waste will be 
encountered, does Rule 13 apply? 

A 12. Ohio EPA recommends the applicant take 
advantage of the provisions in OAC 37 45-27-
13(G) and conduct sampling and testing of the 
property to delineate any limits of waste in the 
area. If waste is encountered, the applicant can 
proceed with obtaining a Rule 13 authorization 
prior to conducting the planned activity. 

Q13. What happens if waste is discovered while 
filling, grading, excavating, building, drilling, or 
mining on a site not known to be a solid or 
hazardous waste facility? 

A 13. Depending on the circumstances, you may 
be required to cease work and to obtain 
authorization pursuant to Rule 13 before 
undertaking any additional activities. Ohio EPA 
may also take enforcement action. If any liquid is 
released from the waste, pursuant to ORC 
3750.06 Emergency Planning, you may be 
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required to immediately call Ohio EPA's 
emergency spill hotline at (800) 282-9378 (see 
http://web.epa.state.oh.us/nwdo/spill reporting. 
htm for more information). Regarding the 
excavation of potentially solid or hazardous 
waste, you should immediately contact the 
appropriate Ohio EPA district office and local 
health department. 

014. As part of authorized Rule 13 activities, do 
contaminated soils have to be managed as a 
solid waste? 

A 14. Contaminated soil associated with a Rule 
13 authorization is a waste. The issue of whether 
contaminated soil is a waste is addressed 
through Ohio EPA Fact Sheet #0610 Frequently 
Asked Questions About the Management of 
Soils. This fact sheet is available on Ohio 
EPA's Web page at: 
www.epa.state.oh.us/dsiwm/pages/documents. 
html. If you are unable to obtain this fact sheet 
over the internet, contact your local district office 
to obtain a copy. 

Q15. As part of authorized Rule 13 activities, can 
waste be reconsolidated or does it have to be 
removed and disposed at a permitted disposal 
facility? 

A 15. Illegally disposed waste should be removed 
and not reconsolidated. Otherwise, the waste 
may be reconsolidated in accordance with OAC 
3745-27-13(H)(6). It must be placed within 
previously existing horizontal and vertical limits of 
waste placement. Waste cannot be used to 
backfill any excavated areas outside the limits of 
waste placement as per OAC 3745-27-13(H)(7). 

Previously existing limits are established by the 
cap/closure certification report. If a certification 
report does not exist, the previously existing limits 
are established by the approved limits of waste 
placement. However, if the facility closed without 
reaching final grades, the approved limits would 
not be 'previously existing.' In which case, or if 
there are no approved limits for the facility, the 
previously existing limits are what are in 
existence when the Rule 13 authorization is 
requested {or notification sent). 
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Q16. My project involves multiple properties 
where waste was disposed. Are separate 
requests for each property required, or can one 
request be submitted to address all of them? 

A 16. The division recommends submitting one 
Rule 13 request showing the entire project with a 
discussion of proposed procedures for 
identification, management, and closure. This 
saves you time by enabling you to follow the 
approved plan if waste is encountered rather than 
having to stop work while awaiting approval. 

Q17. If a new solid waste, infectious waste, or 
construction and demolition debris facility is to be 
established on an old facility, are the 
authorizations for the new activity enough, or is a 
Rule 13 authorization also necessary? 

A17. A Rule 13 authorization is required. 
However, if the authorization for the activity is 
granted through an action of the director (e.g. a 
permit or license, but nota registration), you have 
the option of either obtaining two separate 
actions, one for the new facility and one for the 
Rule 13 activities, or addressing the Rule 13 
issues in the new facility application, thus 
combining the two actions into one. 

Q18. Who do I contact for more information? 

A 18. If you have questions about this document, 
would like additional information regarding this 
topic, or have questions about other issues, you 
can contact your local Ohio EPA district office at 
the phone numbers listed below. To find your 
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district, please refer to the map at the end of this 
document. 

POINT OF CONTACT 

Central District Office DSIWM Supervisor 
(614) 728-3778 

Northeast District Office DSIWM Supervisor 
{ 330) 963-1200 

Northwest District Office DSIWM Supervisor 
(419) 352-8461 

Southeast District Office DSIWM Supervisor 
(740) 385-8501 

Southwest District Office DSIWM Supervisor 
(937) 285-6357 

Central Office Processing and Engineering Unit 
{614) 644-2621 

DISCLAIMER 

The procedures set out in this document are 
intended solely for guidance of government 
personnel. The procedures are not intended and 
cannot be relied upon to create rights, 
substantive or procedural, enforceable by any 
party against Ohio EPA While this guidance 
document is not legally binding, all statutes and 
rules referenced herein are binding and 
enforceable. Ohio EPA reserves the right to vary 
this guidance or to change it at any time without 
public notice and also reserves the right to 
deviate from this guidance on a case-by-case 
basis. 
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ClaRTIFlED PJIAIL 

Re: Unauthoriz~d subsurface activitY aVSouth Dayto~ Dump1 2003: Dry:den Ro~, 
MarttQf)r:n~ry GQ~nl},t. 

Dear Ms. sr.inot:&:Ms. soe~~, 

on, December 14, 2011 .~ _ArttnJJ'lg•.t ind LaMr~: tibl~balf >Qf.QbiQ: EP.A. ~uthwe$t 
District Office, .. inspected tt:te abOVe ref~ren~ pt()p~tJY: tp . iov~fig;f!t~· ~nfor:m.t:ilticm. 
provided by USEPA contractor. CH2M HHi thlal ,a ufiily mstk out wa.s· ~king l!la~ 
between Parcets 5171 a.nd ·&172 fn order to lnstaU an underground line. for Time Watner 
Gal:>le from Dcy~en R()S;d. tq Quilging 2· pn P.ar:~ 5172. Ttl~ utiuty WQrk$rs were diggi.ng 
hares ·to identify tfie looatron of gas lines~ The holes \¥~re a~ ~pprQX.ima~ly 4~5 ft. 
beloW the ground 'Surfaoe. 

Ohio EPA investigated this report out rif oon.¢•rn f(if t.f'\t· P9ff:lnt~l fe>r ~h~ ~tjUty' wQrkers 
to em~ounter explosivt(landfin gases and eontaminated waste materiaL We '(ourrq the 
sifuatiQn as, CH2M Hill had de.scrlbed. There were. sit small ,excavatlt1ns where t~e 
install&($. h$cl ol~~raa tf)~jr path for otht~rutlliti•.s ·~nd fQr:~GM", points fot'the .hotizonta:t 
driUmg, They had already comptet~<t theit e,x~•v,!itl; !.lnq -gtiJiifl9~ work and ~re; ready 
to complete the· cabre fine oonnsctrons'. Tllt\J ~bte ander~ro9~11CI Uoe r9~le .foll9~ a 
path: from th'$ norttu:fa$t comer of the; building ·at 200& DtYden Road (eurrentty BoWs Eye 
AtTtU$em~ots) to the~ :SQtrthe.ast, QOmEtr of th}J bo:itdil'lS at tS5.1 Dryd&rf Rd (S & (3 
TruOking). Since the et~~~fi~~· Wtlllt ;jn tb~: 'qriV:MaY and pa~mill)fl: :ar~ of 6 ~ G 
Ttucking, whioh is heavlly:trafflbked;bylatgevehi¢le~ ~~ ~ving:~n~.hqJ$.~· open would 
be a .safEtty heard, we did not eontratflet tfte lnstatlets plafis" tcJ b~ck fiU the noles with 
the ~xcavatt)d material 'ilnd bring th$J'O ~ak"tQ gmde. 

Pt•••• b• adVistd that s.uch acti'vltitt. are protdbttitd .by' Oilo: ablld .wqte. rul~ 
witt:agU;t obtaining priqr autbpri~atltn from the Q'hio EP~ and are· aubjec.t to 
requlremen~ in. o.td'o AdrnioJsbttv' C<>.cJ• (PAC) :a74f5;.;3.27-13 WhJch $'taU.•:. :> 

'
1(A) No pet!$Pfl ~h,tll, wltbAf!J fiU~ti-'irJo from the· dii'IIQltJt;, ·enf!l'flfi Itt flllln~ 

gtadlhg, excav•fi~'~B• .f>f!IIC!IItr;b ~llltJfi,: or mltllt:rg on l;.,od whfi~JJ. a h•Z,,~CdQJ.ts 
wastefactlity orsoll.d.wafe faeliltyi!wss llpe'flfted, 
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Oeeemlle( SO, 2011 
Ptge.2 

(B) ".Fsclli'Y! " fflr',thepu~oaes, tif'tlfiJ:.ri.!le, ii;f,ifl.hlf.: 
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(1) Tfle fltn.lts· t>t··,9tid w-.~ ,_cement, •pli(i w'ste handling. ar«al· or are• c>f 
haza:rdou$ waJte:treatment, .tlt(Jttlflj, ·<~t·diJflbsN, .. 

(2) Th~e •ret~•· within thrse.: hurn:lred\teet of the limits· of solid wast& .piiJcement 
or ilrelf Qf h!!lc~art:/Qq§' wa•lfiJ· frNtment, st:Qn;~,. or cn.pQsll/ ... '' 

Oh19. EPA lleflJbY ;~.dvls ... tit• Q;wnel'$ Qf this property .that any future. such 
activities b:y tl\e own~rs •. qr th~r _..P"'s•.fi-Vvefl, ()r ~tft ten~n'- mu15t cQmply 
with atJ.applitable enVirontft·ental ragulatlt>ne. · 
Nothing rn thfslefter$h$J! t?e tQ,h.&tJ1JS¢1Je> ~u~h<>ri:ze ~ny .V@.iYer ff.'Qm. th:e req.~;~ira:mc;m~.of 
any applicable 'State ot'.ft!dera[ ~~~ or regtilatlons. This te,~er' sftafl 'l'l()~ be toterpr,e~a to 
re'~sse th'fa owner or opel'a~or; orother:s. from respanslhi.lifV· under ~~uw.t 51()4, 3:7·14, 
3734+ er ~111 of tn~· Oh~o: Rttvised Code or under the, Fed~raJ Clean Water Act, 
Resov~ GQQ~rVatrQn ~m.t ~~~~ry Act. ()f Cqmpreh$MEtive Environmental 
Resf)omse~ cam~s~tiOhl $hd: UabllitY Ac:t tor remedying cOr1<:Utiotl$ resulting fn~m ~ny 
release ofoontamibants:to the atvlrsnmmtt: 

If yotJ h~ve any, questioi1S:. pfea$e contad me or L~~:;~~a Marshall by tel~phon~ at t~37) 
28~6367. ... . 

SeftyMtlUJ!\@a 
DM~ nofM.;..,."""I.l!.l '*1 '~~ 'fj; alL.. · < ·-"""t\'t"· . .. . . .. o .... · . . ~\1;!1rl@ $ ~ y,~~s,.e m:-~~ge .... •9•··• . 

BAltf 

Attachmen6 CenstdE4tatwrt$ fbr oevetdt)m~t OntfSirAqj~r1tto ·a CJ~sect $qlid WflJ~t~ 
Laadfiu · 


